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Prediction…

Relative to property transactions in Idaho where
water rights have significant value…

Change
In Title Insurance considerations is coming

between now and 2014

Which Title Insurance Companies
will be responsive to this change?



Disclaimer (1 of 2)

 Q=VA
I am not
A Title
Insurance
Person…



Disclaimer (2 of 2)

 This presentation does not provide
answers or direction…

 It is meant to be informative and
thought-provoking…

 Where this goes from here depends on
you





Outline

 What does water have to do with real
property?

 Water distribution concepts in Idaho
 Technological aids
 Title Insurance considerations



Question…

 Is a water right real property?



Title 55, Idaho Code,
Section 101

55-101.REAL PROPERTY DEFINED. Real
property or real estate consists of:

1. Lands, possessory rights to land, ditch
and water rights, and mining claims,
both lode and placer.

2. That which is affixed to land.
3. That which is appurtenant to land.



In Idaho the appropriation doctrine
is used for the delivery both

surface water rights and ground
water rights—

“first in time is first in right”



Mrs. AdamsMrs. Adams
Irrigation ofIrrigation of

50 acres50 acres
1.0 cfs1.0 cfs

6/16/18876/16/1887

Mr. BlackMr. Black
Irrigation ofIrrigation of

60 acres60 acres
1.2 cfs1.2 cfs

6/17/18876/17/1887

1 miner’s inch = .02 cubic feet per second = 9 gallons per minute1 miner’s inch = .02 cubic feet per second = 9 gallons per minute

Mrs. ClarkMrs. Clark
Irrigation ofIrrigation of
500 acres500 acres
10.0 cfs10.0 cfs

6/16/19826/16/1982WellWell
Administered by a State of Idaho
Water District
which hires a Watermaster



Problem

Water deliveries must consider connections
between ground water and surface water

(conjunctive administration)
if fair delivery is to be achieved



The Sun

Mercury

Venus

Earth

Mars

Jupiter

Saturn

On very rare occasions…
…the planets are aligned
• Engagement of all branches of Govt

•Legislative
•Judicial
•Executive
•Idaho Water Resource Board

• Engagement of water users
•Growers
•Environmentalists

• Engagement of the public



Additional Drivers of Change

 Increased efficiencies of irrigation have
lead to reduced deep percolation

 Increasing urbanization
 Increased recognition of instream

values
 Impacts of climate change?
 And… a need to coordinate land use

planning with water use planning



Inhibitors to Discussing Water
Rights in Property Transactions

 Lack of buyer awareness
 Lack of determination of

water rights
 Lack of regulation
 Lack of measurement
 Lack of enforcement
 Lack of economic incentive

 Increasing awareness
 Snake River Basin Adj.
 Northern Idaho Adj.
 Adjudication enables
 Increased gaging
 Remote sensing
 Increasing water value

Historic Emerging



Value of a Water Right as a
Percent of Property Value

0%

100%

Home in
A Municipal
System

Home with
Significant
Landscaping
With a Private
Water Right

Irrigated
Land







Technological Aids in
Determining the Usefulness of
Water Rights



Recommended Places of Use

Geographic Information Systems







Ground
Water

Interface with Ground Water Models

Modeling





Streamflow
Measurement



Gaging Stations



Title Insurance Considerations
Relative to Water Rights



Levels of Buyer Protection
Regarding Water Rights

Total Lack of Awareness
Talk to Neighbors

Look Up on Internet
Visit IDWR

Hire an Assessment
Purchase Title Insurance



Seller

Property Purchase When
Water Rights are Important

Realtor

Special
Title Ins.

Engineer

Typical
Title Ins.

Buyer

Appraiser Lender

Home
Inspector



Realtor’s Water Right Survival
Kit
 A Water Rights

Assessment is not
needed if water is
provided by a:
1. Municipal provider,

or
2. Well and the use is for

irrigation of a half acre
or less in conjunction
with a home (for
unusual uses, see Idaho
Code Section 42-111)

 In all other situations a
Water Rights
Assessment is
recommended



What Does a Water Rights
Assessment Look Like?
 Background for the Engineering Water Rights Analysis
 Description of the Property
 Pre-Sale Water Quality Evaluation (Newly added)*
 Geographical Information System Depiction of the Property
 Recorded Water Rights Associated with the Property
 History of Changes Related to these Water Rights
 Availability of Water to Satisfy the Water Rights
 Other Water Rights from the Source(s) of Supply
 Applicable General Provisions
 Analysis: Distribution of Water to the Water Rights – Past
 Analysis: Distribution of Water to the Water Rights – Future
 Analysis: Recommended Actions Relative to Water Rights for

this Property
* Helpful, even if a Water Rights

Assessment is not required























Summary

 Water Rights are becoming increasingly
important in property transactions

 Change is coming to title insurance
considerations relative to water

 How this change evolves in Idaho is up
to you…



208-378-1513
Website:

Idahowaterengineering.com
Email:

info@idahowaterengineering.com
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